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POSITION

of the
WESTERN STATES WATER COUNCIL
regarding
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and
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
DISCHARGE PERMITS
December 14, 2010

WHEREAS, the Federd Insecticide, Fungcide, and Rodenticide Act (FIFRA) has long
prctected water quaity frompegicide gpplications by requiringregstration of pesticides,
mandating detail ed labe instructions, limiting the number of pesticides availableto the generd
public, restricting application of hazardous pesticides to certified gpplicators, and monitoring the
distribution of restricted pegticides, anong other measures; and

WH EREAS, the Environmenta Protection Agency (EPA) has historicaly not required
National Pollutant Discharge Elimination System (NPDES) permits for pesticide applications
made in compliance with FIFRA; and

WH EREAS, in National Cotton Council v. Environmental Protection Agency, 553 F.3d
927 (6 Cir. 2009), the Sxth Circuit Court of Appeds vacated an EPA rulethat exempted
pegicide applications made in compliance with the FIFRA from the need to obtain NPDES
permits; and

WHEREAS, the Sxth Circuit did not anadyze FIFRA’ swater qudity pratections or its
relationship withthe Clean Water Act (CWA), but based its ruling on atechnical findingthat the
statutory text of the CWA foreclosed EPA’s rule; and

WH EREAS, the decision has nationd implications because it consolidated challenges to
therulefiled in deven circuits, and because the U.S. Supreme Court denied certiorari to review
the decision in February 2010; and

WHEREAS, the Sxth Circuit stayed its decision until April 9, 2011," after which time
EPA and stateswith delegated NPDES authority must issue NPDES permits for al point source
dischar ges to waters of the United States of biolog ca and chemicad pesticides that leave a
residue even if the pplication is performed in compliance with FIFRA; and

WHEREAS, EPA etimates that the ruling will affect approximately 365,000 pesticide
applicators nationwide who perform 5.6 million applications annudly ; and

WHEREAS, therulingwill create an unnecessary and duplicative leve of regulaion
without providing clear environmenta benefits; and

! Followi ng the adoption of this position, the Sxth Circuit extended the stay of its decision until October 31, 2011.
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WH EREAS, the burden of implementing NPDES programs to regul ate pesticides will
fal almost entirdly on stae water qudity agencies, as most states have delegated NPDES
authority; and

WHEREAS, implementing and operating programs to regulate pesticide applications
under the NPDES program will require substantia site monitoring, record keeping, annua
reporting, and other efforts tha will impose significant costs upon gates a atimewhen many are
facingbudget shortfals and are strugglingto provide other more important and necessary
environmentd services; and

WHEREAS, it is EPA’spositionthat sateswith delegated NPDES authority are
obligated to regulate gpplicable pesticide applications under the NPDES program even though no
additiond federa funding accompanies the mandate; and

WHEREAS, thepreferred manner of resolvingthisissueis through future legslation
tha clarifies that pegicide applications applied in compliance with FIFRA are exempt from
NPDES permitting, rather than cresting anew permitting program.

NOW, THEREFORE, BE IT RESOLVED that the Western Sates Water Council
decleres that pesticide gpplications made in compliance with FIFRA should nat trigger NPDES
permitting requirements; and

BE IT FURTHER RESOLVED that the Council urges Congress to enact legslation
that amends FIFRA andthe CWA to dlarify tha pesticide applications performed in compliance
with FIFRA are not subject to NPDES permitting

Note: Oregon voted no and Washington oppaosed theposition, but is a non-voting member.

F\POS TION\2010\#328 Pesticide Applications 10Dec14 revised 2011Dec21.doc



