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The state regulatory process governing transmission investment includes planning, siting, construction, and cost recovery in retail rates.  The following is a general review of state regulatory practices in Colorado, Idaho, Montana, Nevada, Utah and Wyoming.
Planning

Transmission additions are considered in the Integrated Resource Planning (“IRP”) process
 in the context of providing long-run, least-cost service to retail customers. Transmission upgrades to better utilize existing generation to meet growing demand may also be considered outside of the IRP process and brought before state public service commissions on a case by case basis.  The process for regulatory approval of transmission projects identified in IRP’s is similar though not uniform in each state.
The Nevada Public Utilities Commission approves Nevada Power and Sierra Pacific transmission as part of it’s IRP process.  In recent history these have all been intrastate projects but some have interstate benefits.  Nevada IRP approval means that the project has been deemed to be in the public interest but the costs associated with the project are subject to review in a rate case following construction.

Idaho and Utah acknowledge IRP’s.  Regulatory approval of specific transmission projects identified in the IRP occurs later when more is known about the specific generation/transmission project.  The basis of the evaluation is the overall cost of the generation/transmission project as compared to other available generation/transmission alternatives.  In Idaho, alternatives are identified in a Request for Proposals process.

In Montana, the IRP process applies to traditional utilities that have not restructured; a resource planning and procurement process for long-term default electricity supply applies to restructured utilities.  The PSC’s integrated resource planning rules for traditional utilities explicitly require that the opportunity cost of new or existing transmission capacity needed to deliver power from a potential new resource be imputed into the total resource cost.  The Montana PSC may comment on whether plans filed by traditional utilities conform to the rules.  PSC comments do not bind the commission with respect to future ratemaking decisions.  SB 247 requires the Montana PSC to comment on plans filed by restructured utilities.  The PSC must identify any concerns it has regarding the utility’s compliance with PSC rules and identify ways to remedy the concerns.  
Wyoming does not require all utilities to file an IRP; the requirement is imposed on a case-by-case basis as needed.
In addition to the IRP process, Colorado utilities report annually to the Public Service Commission (“PSC”) on planned transmission projects over the next three years.  The Colorado PSC determines which projects are in the ordinary course of business and which will require the utilities to seek a Certificate of Public Convenience and Necessity (“CPCN”) to begin construction.
Transmission planning may also be coordinated with utility distribution planning processes.  Additional planning efforts occur in the voluntary, though not formally recognized, RMATS planning process.  

Construction

For state jurisdictional utilities, i.e., investor-owned utilities like PacifiCorp, and also for rural electric cooperatives in Wyoming, construction of new transmission facilities located in that state requires receipt, after hearing, of a CPCN.  Extension of existing facilities may not require a CPCN but in some states may require notice if the cost is over a specified amount.

In Utah, Interlocal Entities (i.e., UAMPS) or out-of-state public agencies must also obtain a CPCN, after hearing, for new facilities located in Utah; however, if the new facilities provide additional project capacity or provide additional project capacity within the corridor of an existing transmission line, the facilities are exempt from the CPCN requirement.  In Wyoming, the certification requirement applies only to public utilities and entities which will become public utilities after the construction of the line.  
Applicants for a CPCN in Utah or Idaho must show that public convenience and necessity does or will require such construction and in addition that such construction will in no way impair the public convenience and necessity of electrical consumers of that state at the present time or in the future.  In Wyoming, issuance of a CPCN means that the present or future public convenience and necessity require or will require such construction.  Under the general public interest standard the facility must be necessary for the utility to continue to provide safe, adequate and reliable service in the public interest.  In its orders, Wyoming expressly reserves the determination of rate making treatment for a future appropriate proceeding – most often a general rate case.  This reservation applies to certification and securities cases.
Construction of transmission facilities in Nevada requires a Utility Environmental Protection Act (“UEPA”) permit.  Local Governments are exempt from the UEPA but all other entities must obtain an UEPA for utility facilities (including transmission 200 kV or greater) built in Nevada.  In order to obtain the UEPA, an entity must prove that it has applied for and obtained all local, state and federal environmental and siting permits and an entity must demonstrate that there is a “need” for the project.  The determination of “need” includes findings relative to the reliability benefits of the project to consumers in Nevada, the need outweighing any environmental impact, and promoting the public interest (see NRS 704.890 at http://leg.state.nv.us/NRS/ for a complete statement of the law).

Siting

In Idaho and Utah, siting of new transmission facilities is not under state public service commission jurisdiction but rather is considered and approved by county zoning and planning commissions and then by county commissions, regardless of whether the facilities are proposed by utilities or merchant developers.

Siting in Wyoming is not centralized in one governmental entity.  Because county siting requirements vary, compliance issues should be addressed with the concerned county planning offices.  Issues will include county utility right-of-way regulations, subdivision regulations and land use plans affecting zoned areas.  Lines not exceeding 500 KV are exempt from the Wyoming Industrial Siting Act but must comply with informational filing requirements.  Lines proposed to run across or along roads and highways in Wyoming, including interstates, must first be approved by the Wyoming Department of Transportation.  A storm water permit from the Wyoming Department of Environmental Quality is required during construction if the surface disturbance exceeds one contiguous acre (and is therefore not applicable to most transmission projects).

Transmission rights-of-way in Wyoming may be acquired by condemnation by cities, towns, utilities and others, including the Wyoming Infrastructure Authority.  If a CPCN is required for the project, the condemnation proceeding cannot go forward until the certificate has been issued by the PSC.

The Montana PSC does not have siting authority for either generation or transmission.  Siting authority rests primarily in the Department of Environmental Quality and the Board of Environmental Review.  In Montana the Major Facility Siting Act (“MFSA”) was the bedrock, comprehensive review process used in Colstrip 3 & 4 and the two associated 500 kV transmission lines across Montana into the northwest. The five owners of Colstrip 3 & 4 had prorata ownership shares in the transmission project.  BPA constructed the western portion.  Since then, several legislative sessions narrowed the scope of the MFSA.  For example, generation facilities were completely removed from the scope of the act and transmission facilities were limited to major lines (greater than 230 kW?).  Siting Act rules were recently revised and restructured but authority continues to reside at the Department of Environmental Quality.  

Cost Recovery through Retail Rates

All transmission costs, both capital and ongoing, are considered for recovery by state public service commissions in retail rate proceedings.  Prudent transmission costs are recovered from customers in the price they pay for service.  To date, we are unaware of any disallowance associated with transmission investment or expenses in the RMATS region.  We are aware of one instance in which additional wholesale wheeling revenues were imputed.

Criteria for determining cost recovery

Criteria used to determine transmission investment cost recovery varies.
  Generally, evaluation of transmission investment is tied closely with prudence review of generation plant additions.
If a state has an IRP process, adherence to its results may form the basis for prudence determination.  For example, PacifiCorp engages in a system-wide
 planning process to determine the optimal investments needed to minimize long-run total cost to operate its integrated utility system.  With respect to new generation and transmission facilities, most PacifiCorp states agree the basis for least cost evaluation is system wide, rather than state specific analysis.
  This is because PacifiCorp operates its system based on minimizing total cost on an integrated system basis rather than on an individual state utility service basis.  Prudent transmission costs are therefore allocated among states rather than directly assigned to the state in which the facility is located.  For distribution and demand-side investments, the PacifiCorp states generally evaluate opportunities based on system cost, through the IRP process; however, state specific programs are developed for, approved by and costs directly assigned to the state in which the investment occurs.
Competitive bidding results may additionally inform transmission investment prudence determination.  Indeed, specific alternatives may not be known until competing proposals are solicited and evaluated.
Although most PacifiCorp states support IRP and common allocation factors, costs recovered in each state result from state specific rate proceedings.  Thus, evidence and expert opinion regarding prudence can vary in each state and therefore differences in the amount of costs included in rates can still take place.
Wyoming case law allows the Public Service Commission to make a determination of the proportion of cost responsibility to be borne by rate payers before the construction is undertaken.  It is not mandatory and no such determinations have been made to date.  (Does case law identify criteria for determining the proportion of cost responsibility borne by rate payers?)
The Montana PSC has ratemaking authority over utility investments.  The substantive legal standard for inclusion in rate base is "actually used and useful.”  Montana Power's share in Colstrip 3 was ultimately included in rate base along with the associated transmission.  Colstrip 4 was not included in rate base and has operated in the wholesale market along with associated transmission--mostly under long term contracts (to LADWP and later Duke).  As a normal practice, transmission upgrades to satisfy reliability and retail demand are presented in rate cases under traditional used and useful standards.  There has been very little criticism or challenge to such transmission upgrades.

The one unique aspect of Nevada’s transmission allocation and rate determination process is that Nevada allows customers with a load of 1 MB or larger to contract for their own power.  The law requires these customers to procure at least half of their resources from a new source in Nevada (i.e., to either build their own source or to contract with another entity that is building new generation).  Transmission service to allow these “exiting customers” to import part of their resources presents some issues which may not be experienced in other intermountain west states.
There are currently no specific criteria established by the Idaho PSC to evaluate transmission upgrades; each project is considered on a case by case basis.  IRP transmission cost will be evaluated for inclusion in rates based on the generation/transmission cost as compared to other available generation/transmission alternatives. 
Rate (Pricing) Treatment

Here are three ways through which prudent transmission cost can be apportioned to customers:  Bundled retail cost of service; unbundled transmission service; unbundled retail and wholesale transmission service.  A brief description of each follows.

Cost Recovery through Bundled Retail Cost of Service

In this approach, transmission cost of service and wholesale wheeling revenues
 are combined with other cost of service functions, i.e., generation, distribution and overheads, etc., to form a single retail rate.  No distinction is made between wholesale transmission cost of service and retail transmission cost of service.  This is how PacifiCorp recovers its transmission costs in Utah, Idaho and Wyoming and this is also how transmission cost is recovered in Colorado.

For example, PacifiCorp reports to states its financial results and operations using FERC’s uniform system of accounts.  All transmission net plant investment, expenses and wholesale wheeling revenues are included in PacifiCorp’s results of operations and are apportioned among the state jurisdictions it serves.  A utility’s purchase of transmission service from another owner’s facilities is included as a wheeling expense in its cost-of-service.

Costs in the transmission-related FERC accounts (gross plant, accumulated depreciation, wholesale wheeling revenues, operation, maintenance and depreciation expenses) are generally allocated among states served by PacifiCorp based on relative loads:  75% weight is given to relative demand based on the sum of 12 monthly coincident peaks and 25% weight is given to relative annual energy use.  All states in the PacifiCorp service territory allocate new net plant investment and annual operation and maintenance expenses and firm wholesale wheeling revenues using the 75% demand, 25% energy allocation factors.  Non-firm wholesale wheeling revenues are allocated based on relative annual energy use.  In Colorado, transmission investment and operations and maintenance costs are allocated on a pure 12 monthly coincident peak demand.

A few of the states PacifiCorp serves directly assign pre-1989 net plant investment to the pre-merger Division (Pacific Power or Utah Power) in which the plant is located and then allocate the cost to the states in the Division using redefined allocation factors (based on relative loads in the Division rather than the total system) similar to those noted above.  Most states, including Utah, Oregon, and Wyoming, allocate new and old net plant investment system-wide without prior direct assignment of pre-1989 net plant investment to a Division.  All PacifiCorp states allocate new net plant investment system-wide based on relative use.
Under this approach, retail customers bear the risk of any difference in wholesale transmission cost of service and firm wholesale wheeling revenue.

Cost Recovery through Unbundled Transmission Service

This approach requires separating transmission service cost from non-transmission service cost.  A fully-distributed transmission service cost analysis is performed and these costs (including only non-firm wholesale wheeling revenues as credits) are used to derive a firm transmission rate based on total use (retail plus wholesale) of the transmission system.  This approach is the basis for FERC wholesale wheeling tariffs (OATTs) and a similar approach is also used in Utah and Idaho for retail recovery of natural gas pipeline cost.  Wyoming also uses an analogous procedure to establish retail intrastate gas and oil pipeline rates.
Under this approach, retail customers still bear the risk of any difference in wholesale transmission cost of service and firm wholesale wheeling revenue.

Cost Recovery through Unbundled Retail and Wholesale Transmission Service 

This approach also requires separating transmission service cost from non-transmission service cost.  A fully-distributed transmission service cost analysis is again performed but now these costs (including only non-firm wholesale wheeling revenues as credits) are allocated to firm retail and wholesale customers based on relative use.  Thus, transmission service is further unbundled into retail transmission service and wholesale transmission service.  A separate firm retail transmission rate is formed from the retail transmission distributed cost of service study.  The retail rate is then multiplied by firm retail use to derive transmission expense and included in retail cost of service.  We are unaware of any state in the RMATS footprint that uses this approach.

Under this approach, retail customers no longer bear the risk of any difference between wholesale transmission cost of service and firm wholesale wheeling revenue.  This spreading of risk is an important distinction from the previous two approaches because it may be more compatible with non-utility based transmission expansion investment decisions and alternative transmission expansion funding alternatives, i.e., direct assignment or participant funding.

Possibilities for Innovation
Wyoming law gives utilities wide latitude to propose innovative rate making concepts.  W.S. § 37-2-121 

“The rates may contain provisions for incentives for improvement of the public utility's performance or efficiency, lowering of operating costs, control of expenses or improvement and upgrading or modernization of its services or facilities.  Any public utility may apply to the commission for its consent to use innovative, incentive or nontraditional rate making methods.  In conducting any investigation and holding any hearing in response thereto, the commission may consider and approve proposals which include any rate, service regulation, rate setting concept, economic development rate, service concept, nondiscriminatory revenue sharing or profit-sharing form of regulation and policy, including policies for the encouragement of the development of public utility infrastructure, services, facilities or plant within the state, which can be shown by substantial evidence to support and be consistent with the public interest.”

The 2005 Wyoming Legislature may consider legislation specifically allowing other AFOR concepts which could be of use in addressing transmission issues.

� This process is also known as a least-cost planning process.  


�   WAPA wheeling contract with PacifiCorp.


�  The following is a general discussion and placeholder for evaluation criteria.  Further refinement of criteria employed should be possible with information gained from our review of actual cases in each state.


�   PacifiCorp serves retail customers in six states and wholesale customers throughout the WECC from its generating resources located in nine states and wholesale purchase contracts and transmission rights located throughout the WECC.


�  Wyoming, Utah and Oregon Commissions have adopted the Multi-state Process (MSP) “revised protocol” allocation factors.  These three states comprise over 80% of PacifiCorp’s retail load.  An Idaho order is not yet issued; the Washington Commission has deferred decision on allocation method for its next rate proceeding; and California?


�  Utilities collect revenues from firm and non-firm wholesale transmission customers through contracts or through their Open Access Transmission Tariffs (“OATT”), which are then credited to retail customers, just as wholesale wheeling purchases of transmission service from other utilities through contract or the OATTs are included as expenses in retail rate proceedings.
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