MEMORANDUM

TO:

Becky Wilson, for the TREG Group

FROM:
Wyoming Public Service Commission

DATE:
February 9, 2003.

RE:

The regulatory treatment of transmission costs in Wyoming



Below are short discussions of various factors which bear on transmission cost recovery in Wyoming.  Please call with questions:  307-777-5746 or e-mail to soxley@state.wy.us.

Traditional Rate Making

As a rule, most transmission additions are given rate treatment in general rate cases in which traditional rate-of-return, rate base regulation is applied.  The standard the Commission must observe is that the transmission facilities must be used and useful and that the addition of their costs to rates produce a just and reasonable and not unduly discriminatory or preferential result for Wyoming rate payers.  Wyoming allows rate base to be updated beyond the end of the test year through a date at which all revenues and expenses can be updated consistently and fairly.  This could include updating through the time of the hearing if all related revenues and expenses are also similarly brought current through the same date.  The rate base element must, in any case pass the “used and useful” test by being currently deployed and functioning in providing service to the public.  Coupled with the requirement for substantial evidence to support the Commission’s decisions on appeal (W.S. § 16-3-114) and the need to produce just and reasonable rates (e.g., W.S. § 37-2-121), the adjustments must be “known and measurable.”

Mountain Fuel Supply Company v. Public Service Commission of Wyoming, 1983 WY 39, 662 P.2d 878, at 883-886 (Wyo. 1983).
W.S. § 37-2-119:

“In conducting any investigation pursuant to the provisions of this act the commission may investigate, consider and determine such matters as the cost or value, or both, of the property and business of any public utility, used and useful for the convenience of the public, and all matters affecting or influencing such cost or value, the operating statistics for any public utility both as to revenues and expenses and as to the physical features of operation in such detail as the commission may deem advisable; the earnings, investment and expenditures of any such corporation as a whole within this state, and as to rates in plants of any water, electrical or gas corporations, the geographical location thereof shall be considered as well as the population of the municipality in which such plant is located.”
Just and reasonable rates are required by W.S. § 37-2-121 and 37-2-122(a); Application of Northern Utilities Co., 70 Wyo. 225, 247 P.2d 767 (1952).

Innovative Rate Making

It is possible that other types of rate recovery could be applied in Wyoming.  In 1995, when the Wyoming legislature was considering a new Wyoming Telecommunications Act, it was not certain that the Act would pass.  Therefore, and with the support of other utility sectors and the Commission, the legislature enacted other rate making laws which would provide latitude to the Commission and the utilities in proposing and applying innovative rate making theories.  The statute of primary interest is W.S. § 37-2-121:

“If upon hearing and investigation, any rate shall be found by the commission to be inadequate or unremunerative, or to be unjust, or unreasonable, or unjustly discriminatory, or unduly preferential or otherwise in any respect in violation of any provision of this act, the commission may fix and order substituted therefor such rate as it shall determine to be just and reasonable and in compliance with the provisions of this act. Such rate so ascertained, determined and fixed by the commission shall be charged, enforced, collected and observed by the public utility for the period of time fixed by the commission. The rates may contain provisions for incentives for improvement of the public utility's performance or efficiency, lowering of operating costs, control of expenses or improvement and upgrading or modernization of its services or facilities.  Any public utility may apply to the commission for its consent to use innovative, incentive or nontraditional rate making methods.  In conducting any investigation and holding any hearing in response thereto, the commission may consider and approve proposals which include any rate, service regulation, rate setting concept, economic development rate, service concept, nondiscriminatory revenue sharing or profit-sharing form of regulation and policy, including policies for the encouragement of the development of public utility infrastructure, services, facilities or plant within the state, which can be shown by substantial evidence to support and be consistent with the public interest.”

Note that the statute is structured to allow utilities, and not the Commission, to propose “innovative, incentive or nontraditional rate making methods.”  The Commission has wide latitude in what it can approve, but it cannot initiate the process.
This law has not seen a great deal of use in Wyoming, but it has been used to support a competitive commodity supply program for Kinder Morgan, Inc., called the Choice Gas Service Program.  It appears to be capable of supporting innovative and non-traditional transmission cost recovery concepts, as long as the “just and reasonable” and related standards are met.

The Wyoming Supreme Court denied recovery to a utility in a general rate case context for two non-traditional rate surcharges.  The Court reasoned that the utility “. . . could only collect the proposed surcharge if it could present them in terms a non-traditional rate mechanism that is just, reasonable and consistent with the public interest.” PacifiCorp v. The Public Service Commission of Wyoming, 2004 WY 164 at ¶18; 103 P.3d 862, at 869 (Wyo. 2004).  In rejecting the surcharges, the Court stated that the utility “. . . did not carry its burden of proving by substantial evidence that there was any justifiable reason in the public interest for PacifiCorp to collect its requested surcharges.”  PacifiCorp, 2004 WY 164 at ¶23; 103 P.2d at 870.

Predetermination of Cost Responsibility

It is possible that the Wyoming Public Service Commission could predetermine aspects of the cost recovery for a transmission project prior to its construction.

In the Washington Public Power Supply System case in Wyoming, Pacific Power & Light v. Public Service Commission, 1984 WY 19, 677 P.2d 799 (Wyo. 1984), the Commission denied recovery for three abandoned nuclear power plant construction projects and was sustained on appeal by the Wyoming Supreme Court (the United States Supreme Court denied certiorari).  The Commission was upheld because, among other reasons, the projects never became “property” which could be “used or useful” for retail public utilities serving the public in the state.  The Court said, however, that the Commission could give consideration to the risk which consumers should bear with respect to an as yet unbuilt project.  Thereby, the Commission could evaluate and accept or reject risk and cost responsibility on the public’s behalf, in whole or in part.  The Court found that W.S. § 37-2-122(a) would allow such a predetermination as a consideration of the “other values of the * * * system, business * * * of the public utility.”  Pacific Power, 1984 WY 19, 677 P.2d at 808.  It can be used to determine costs to be borne in case of project failure as well as success.

“The percentage of the investment attributable to the Wyoming operation can be ascertained.  All to be done before the fact of success or failure is known.  As noted, this consideration and resulting decision will affect a ‘management’ aspect within ‘regulation,’ but it is the type of regulation necessary and proper for the exercise of the power and duties of the PSC.”  Id. at 808-809.

This predetermination option has not been used since its discussion by the Court.  Commission orders approving natural gas and electric utility securities contain standard language stating that the securities authorization should not be misconstrued as an evaluation of the risk that consumers should bear in the future.

W.S. § 37-2-122 states:


“(a)  In determining what are just and reasonable rates the commission may take into consideration availability or reliability of service, depreciation of plant, technological obsolescence of equipment, expense of operation, physical and other values of the plant, system, business and properties of the public utility whose rates are under consideration.


“(b)  If, upon hearing and investigation, any service or service regulation of any public utility shall be found by the commission to be unjustly discriminatory or unduly preferential, or any service or facility shall be found to be inadequate or unsafe, or any service regulation shall be found to be unjust or unreasonable, or any service, facility or service regulation shall be found otherwise in any respect to be in violation of any provisions of this act, the commission may prescribe and order substituted therefor such service, facility or service regulation, as it shall determine to be adequate and safe, or just and reasonable, as the case may be and otherwise in compliance with the provisions of this act, including any provisions concerning the availability or reliability of service. It shall be the duty of the public utility to comply with and conform to such determination and order of the commission.”

Commission Discretion

The Commission’s discretion to fashion a reasonable outcome in a rate making proceeding is clearly supported in Wyoming case law.  Our primary charge is that the public interest must come first in our decisions; and, as the Wyoming Supreme Court has stated, the desires of the utility are secondary to it.  Mountain Fuel Supply Company v. Public Service Commission, 1983 WY 39, 662 P.2d 878 (Wyo. 1983).  There is more to this standard and the latitude vested in the Commission.  Construing W. S. § 37-3-101, which requires rates to be reasonable, the Court in Mountain Fuel, 1983 WY 39, 662 P.2d at 883, commented that:

“This court cannot usurp the legislative functions delegated to the PSC in setting appropriate rates, but will defer to the agency discretion so long as the results are fair, reasonable, uniform and not unduly discriminatory.”

Later, 1983 WY 39, 662 P.2d at 885, the Court in Mountain Fuel observed that:

“We agree that if the end result complies with the ‘just and reasonable’ standard announced in the statute, the methodology used by the PSC is not a concern of this court, but is a matter encompassed within the prerogatives of the PSC.”

In accord are Great Western Sugar Co. v. Wyo. Public Service Comm’n and MDU, 1981 WY 17, 624 P.2d 1184 (Wyo. 1981); and Union Tel Co. v. Public Service Comm’n, 1991 WY 148, 821 P.2d 550 (Wyo. 1991), wherein the Supreme Court stated, 1991 WY 148, 821 P.2d at 563, that it “. . . has recognized that discretion is vested in the PSC in establishing rate-making methodology so long as the result reached is reasonable.”

Two applications of Commission discretion were approved in the PacifiCorp case, supra:  “We do not necessarily review the methodology used by the Commission but rather our review focuses on where the end result is just and reasonable.”  PacifiCorp, 2004 WY 164 at ¶15; 103 P.2d at 868.

“Most importantly, neither the legislature nor this Court has ever adopted a specific methodology the Commission must follow in determining fair and just rates.  See, e.g., Mountain States Tel. And Tel. Co. v. Public Service Comm’n of Wyoming, 698 P.2d 627 (Wyo. 1985);  Application of Northern Utilities Co., 70 Wyo. 225, 247 P.2d 767 (Wyo. 1952).  The ultimate goal is for the Commission to determine an ultimate rate that is just and reasonable.”

PacifiCorp, 2004 WY 164 at ¶21; 103 P.2d at 870.

Excess Capacity

We have not had to deal with excess transmission capacity cases.  When faced in 1985 with excess generating capacity, however, the Commission kept the capital costs of the excess out of rates but allowed the accrual of carrying charges on the excess  (i.e., the plant in question was considered partially used and useful).  When the capacity became used and useful, the excluded 50% of the plant was allowed to be included in rate base and the carrying charges were allowed to be recovered.  The Commission reasoned that, although the utility planned reasonably, the evidence showed a “current surplus power condition; and that it is not reasonable to introduce the full [generating unit] cost into rate base, thereby placing the full burden on current customers for whose service this plant is not fully and efficiently used and useful.”  The Commission stated that “future ratepayers should pay for plant and costs more closely and contemporaneously associated with their utility service . . . .”  Application of Pacific Power & Light to increase Wyoming utility rates, Wyoming Public Service Commission Docket No. 9454, Sub 25, Order of May 2, 1985, pp. 15-16.  The excluded plant was allowed into rate base and the carrying charges were approved for amortization over 10 years in Application of Pacific Power & Light to increase Wyoming electric service rates, Wyoming Public Service Commission Docket No. 9454, Sub 30, Order of April 7, 1987, p. 11.

High Voltage Transmission Lines:  Jurisdictional Utilities

Before they can be built, higher voltage lines to be constructed by public utilities must go through a statutorily mandated certification process.  W.S. § 37-2-205 provides for special treatment of transmission lines of 230 kV or greater:


“(e)  Where a certificate for the construction and operation of a high voltage electric transmission line of 230 KV or greater is required, the public service commission shall publish notice of application in a newspaper of general circulation in each county where the line will be constructed. The public service commission shall give actual notice of hearing on the application by registered mail at the applicant's expense to each landowner who may be affected. The notice of hearing shall be given at least thirty (30) days before the hearing is held and shall contain a summary of the pertinent facts about the application.


“(f)  In the case of a certificate for the construction of a high voltage electric transmission line of 230 KV or greater, the issuance of the certificate shall be conditioned so that no construction of the line is authorized until all right-of-way for the line has been acquired.”

Such projects have been relatively rare in recent times, mirroring the slow pace of construction of new transmission facilities in the west.  One example is found in our Docket No 20002-EA-94-44, in which Black Hills Power & Light Co. received a certificate of public convenience and necessity for a 22 mile 230 kV transmission line in Wyoming.  The public hearing in this case inquired into the public need, including issues of reliability and adequacy in the face of projected load growth, right-of-way, project financing (internally generated cash in this case), general financial health of the utility, environmental and cultural impacts, the details of the proposed construction and code compliance, and the possible acquisition of the line by certain rural electric cooperatives.    Consideration of the need for a transmission line in such a certification proceeding goes a long way toward expressing approval of the line for ratemaking purposes, although actually bringing the line into rate base requires consideration in the context of a general rate case.

Multi-State Projects:  Jurisdictional Utilities

Where a utility is jurisdictional to the Commission and it undertakes transmission construction spanning more than one state, cost recovery in Wyoming would turn on the nature of the system and the project.  If a utility, like PacifiCorp, operates a multi-jurisdictional utility system as an integrated whole, transmission additions would generally be analyzed as a system resource, the cost responsibility for which would be determined and allocated among the states.  PacifiCorp is engaged in a Multi State Process to develop a new allocation protocol for use by the states in which it serves.  Wyoming approved the new protocol in Docket No. 20000-EI-02-183 on October 19, 2004.

Transmission Projects:  Nonjurisdictional Entities

The Commission would, of course, have nothing to say about the construction of transmission projects by persons other than a public utility, whether they were located partly or wholly in Wyoming or elsewhere.  Our analysis turns on whether or not the entity constructing the line is a public utility or would become one after construction of the line as that term is defined in W.S. § 37-1-101(a):


(vi)  "Public utility" means and includes every person that owns, operates, leases, controls or has power to operate, lease or control:



“(C)  Any plant, property or facility for the generation, transmission, distribution, sale or furnishing to or for the public of electricity for light, heat or power, including any conduits, ducts or other devices, materials, apparatus or property for containing, holding or carrying conductors used or to be used for the transmission of electricity for light, heat or power;”

The term “to or for the public” excludes wholesale operations and any entity that sells a commodity or service to a utility for subsequent provision of retail service.  The “public” can be as small as a single customer and is this small in the case of certain pipelines providing transportation in natural gas or oil field with only one shipper.  If the entities which own the facility are the only ones receiving service, their operation would not be considered a public utility because they are serving themselves rather than the “public.”  We take care to analyze the nature of the “ownership” to prevent abuse of the public.  See, Continental Pipe Line Co. v. Belle Fourche Pipeline Co, 372 F. Supp. 1333 (D. Wyo. 1974); and Phillips Petroleum Co. v. Public Service Commission, 1976 WY 14, 545 P.2d 1167 (Wyo. 1976).

In Wyoming unlike some states, rural electric cooperatives providing distribution service are jurisdictional public utilities, even though they are not for profit and serve only member-consumers.  Rural Elec. Co. v. State Bd. of Equalization, 57 Wyo. 451, 120 P.2d 189 (1942).

The Wyoming Infrastructure Authority:  General

Chapter 5, Article 3, of Title 37 of the Wyoming Statutes created the Wyoming Infrastructure Authority.  It is a powerful tool for stimulating the improvement of transmission capacity in Wyoming and the west.  Its broad purpose, described in W.S. § 37-5-303(a) is to:

“. . . diversify and expand the Wyoming economy through improvements in the state's electric transmission infrastructure and to facilitate the consumption of Wyoming energy by planning, financing, constructing, developing, acquiring, maintaining and operating electric transmission facilities and related supporting infrastructure and undivided or other interests therein to facilitate the transmission of energy.  In order to provide for the financing, construction, development, maintenance, upgrade and operation of existing and new electric transmission facilities, the authority may own, lease or rent facilities constructed pursuant to the authority conferred herein, and all facilities, structures and properties incidental and necessary thereto, to facilitate the transmission of energy.”

The “facilities and related supporting infrastructure may include all facilities, structures and properties incidental and necessary or useful in the transmission of electric energy.”  W.S. § 37-5-303(b).

Its powers, described at W.S. § 37-5-304, are similarly broad.  The WIA may:
“plan, finance, construct, develop, acquire, own, maintain and operate” inside and outside of Wyoming, property and facilities, including “works of public improvement.”  It may do so itself or in partnership with public or private entities.  It has the power to condemn inside Wyoming but may not condemn, among other things, “existing electric transmission, distribution and generation facilities.”  It may establish rates and tariffs for its facilities and the services they provide “after consultation with the public service commission and any other relevant governmental authority,” but the Commission may not set those rates.  The WIA is specifically not under the jurisdiction of the Public Service Commission.  W.S. § 37-5-307 states that:

“Notwithstanding any other provisions of law to the contrary, the authority shall not be subject to the supervision, regulation, control or jurisdiction of the public service commission, and the fees, rates, rental and other charges and services of the authority shall not be subject thereto.”

The Wyoming Infrastructure Authority:  Project Financing
The WIA may issue revenue bonds or other obligations in principal amount of up to $1 billion for projects it does not own but “which shall be located at least partially within Wyoming.”  The amount of bonds it can issue for projects in which it has an ownership interest is not limited.  The bonds must be backed up by “contracts sufficient to justify the issuance of bonds.”

The revenue bonds are payable from pledged revenues “from the operation of the project financed, by a first mortgage on the facilities, by guarantees and pledges of the entity owning the project or of the parent corporation owning said entity or by any combination thereof or other security as may be determined by the authority to be reasonable and prudent.  The guarantees and pledges shall be no less favorable to the authority than those granted other lenders of the same class.”  W.S. § 37-5-404(a).  The WIA may hedge, insure and otherwise lower the cost of borrowing.

Read the basic Wyoming Infrastructure Authority statutes at

http://legisweb.state.wy.us/statutes/titles/title37/c05a03.htm
Read the statutes dealing with the bonds of the WIA at

http://legisweb.state.wy.us/statutes/titles/title37/c05a04.htm
Legislative Incentives

The 2005 Wyoming legislature considered a bill to lift the sales and use taxes on new generating and transmission construction projects.  You may read the text of the bill at http://legisweb.state.wy.us/2005/Introduced/HB0315.pdf

The bill was under consideration by the Wyoming House of Representatives but died on general file on February 7, 2005.  We have no information on whether the bill will be introduced in the 2006 Wyoming Legislature.

Insuring Transmission Projects:  a Complicating Factor

It will very likely continue to be difficult to insure transmission projects in the future, driving the cost up and complicating the financing of new projects.  In a recent PacifiCorp general rate case (Docket No. 20000-ER-03-198), PacifiCorp found such insurance unavailable, commenting (regarding a reserve for self-insurance):


“We have broad categories of assets that are completely excluded.  We no longer have insurance for our transmission and distribution system.  We do have coverage for the substations, but not the poles and wires.  And that is just -- it’s not available in the world.  So it’s not cost prohibitive or just an election that we have made not to have it.  You cannot get it.”
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